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INTEGRITY OF LAND RECORDS
IN MONTEREY COUNTY

SUMMARY

During the housing boom and subsequent bust beginning in 2008, Monterey County, like the rest
of the nation, experienced a high number of deed transfers from purchases and foreclosures.1 Na-
tional media investigations uncovered widespread unlawful acts by banks, mortgage companies,
loan servicers, and agents where robo-signers were used to expedite the processing of docu-
ments.2 This came to light primarily during contested foreclosures but remains an issue across
many land records.

Figure 1.

As seen in Figure 1, foreclosures in Monterey County have been steadily decreasing since 2008.
Unfortunately they are still a reality and have been predicted to increase due to the temporary re-
lief measures expiring this year.3 With the decline in foreclosures the data pool is smaller for an
audit of Monterey County land records to look for robo-signing and other forms of fraud. 

Preliminary investigation of selected documents indicate that robo-signing and other forms of
fraud are still issues in Monterey County that should be addressed to ensure the accuracy and re-
liability of County land records. There are currently no systems in place at the County level to
determine the validity of title transfers as authorized by legally recognized signatures. An audit
of County land recordings by a real estate fraud expert would determine the extent of the prob-
lem in Monterey County.
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1 Monterey County recorded 3,875 Trustee’s Deeds on foreclosure sales in 2008. See Figure 1 for the
pattern of Trustee’s Deeds for 2008-2014.

2 Robo-signing involves people who provide their signatures or sign for others on title transfer docu-
ments swearing to their accuracy without verifying any of the information.

3 Dayen, David (August 24, 2014). You Thought the Mortgage Crisis Was Over? It's About to Flare Up
Again. New Republic. Retrieved from http://www.newrepublic.com/article/119187/mortgage-foreclo-
sures-2015-why-crisis-will-flare-again 



BACKGROUND

California is a non-judicial foreclosure state, meaning that when foreclosures are processed,
homeowners can lose their homes without any court oversight. California law is designed to bal-
ance creditors’ rights to an efficient remedy for default against homeowners’ rights to assure law-
ful foreclosures. However, abuses of the system during the housing boom and bust were rampant.
The California Department of Justice supposedly corrected the practices of robo-signing and
other infractions in its settlements with the foreclosing institutions.4 California’s 2012 legislation,
the Homeowner’s Bill of Rights, was intended to offer additional protections for Californians in
an effort to curb the abuses. In its investigation, the Monterey County Civil Grand Jury
(MCCGJ) learned that these abuses are continuing and are evident in the land records of Mon-
terey County. 

The MCCGJ believes a system should be in place
for the protection of the County’s citizenry, to the
extent it can be crafted and funded. With the Real
Estate Fraud Prosecution Trust Fund in effect
since 1995 (see discussion below), monies are
available for investigations and prosecutions that
can bring revenue to the County from statutory
penalties of up to $75,000 per violation. Califor-
nia Penal Code section 115.5 (a).

INVESTIGATIVE METHODOLOGY

Researching this issue involved several different
approaches including:

• Reviewing numerous recorded deeds from Monterey County public records
• Interviewing officials with the County Assessor and Clerk-Recorder Office, Monterey

County District Attorney’s Office, and two expert witnesses in the field
• Conducting phone interviews with staff of other County Recorders’ Offices
• Examining the Monterey County District Attorney website

In addition, the following related materials were reviewed: 

• Legal case reports
• Audits
• Relevant Statutory codes
• Relevant Legislative bills
• Report to the Monterey County Board of Supervisors
• Media reports
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Every	
  person	
  who	
  files	
  any	
  false	
  or	
  forged
document	
  or	
  instrument	
  with	
  the	
  county
recorder	
  which	
  affects	
  9tle	
  to,	
  places	
  an
encumbrance	
  on,	
  or	
  places	
  an	
  interest	
  se-­‐
cured	
  by	
  a	
  mortgage	
  or	
  deed	
  of	
  trust	
  on,
real	
  property	
  consis9ng	
  of	
  a	
  single-­‐family
residence	
  containing	
  not	
  more	
  than	
  four
dwelling	
  units,	
  with	
  knowledge	
  that	
  the
document	
  is	
  false	
  or	
  forged,	
  is	
  punishable,
in	
  addi9on	
  to	
  any	
  other	
  punishment,	
  by	
  a
fine	
  not	
  exceeding	
  seventy	
  five	
  thousand
dollars	
  ($75,000).	
  California	
  Penal	
  Code

sec9on	
  115.5(a).

4 In a March 3, 2015, article published in USAToday it was reported that one of the nation’s largest banks
entered into a $50 million settlement agreement with the Department of Justice for admittedly filing per-
jured and/or forged affidavits in 25,000 U.S. bankruptcy cases across the country. Yet, no one was ap-
parently charged with a crime.



DISCUSSION

On April 17, 2015, California Attorney General Kamala D. Harris filed an Amicus Brief in the
Supreme Court of the State of California in support of a plaintiff whose home was foreclosed
upon by an institution that allegedly lacked the ownership interest in the plaintiff’s mortgage and
deed of trust. Because California is a non-judicial foreclosure state, the plaintiff was forced to
bring litigation in order to void the sale and loss of her home. The Attorney General stated in her
supporting brief that:

[B]ecause there is no court oversight in a non-judicial foreclosure, it is important
for there to be a way to challenge irregularities in that process. Empowering
homeowners—who have the most at stake and the most to lose—with the ability
to challenge improper loan assignments and other defects is the most direct way
to accomplish that goal. Moreover, permitting such a cause of action would incen-
tivize lending institutions to employ due diligence with respect to ensuring proper
assignments and confirming who currently holds a loan. 

Brief for the California Attorney General as Amicus
Curiae, page 17, Tsvetana Yvanova v. New Century
Mortgage et al. (2015) Case No. S218973

HOME LOANS

Homeowners often take out a loan for the purchase or refinance of their home. A Deed of Trust is
recorded in the County Recorder’s Office records, which secures the lender’s interest in the
homeowner’s obligation to pay off the note. In today’s market, the loan is often sold to numerous
other loan servicers over the life of the loan. Ideally, each time an Assignment of Deed of Trust
occurs, notice should be given to homeowners, so they know who owns the note and whom to
pay. However, California law does not require that Assignments of Deeds of Trust be recorded,
with notice to the homeowners. The MCCGJ has learned that in some instances, Monterey
County homeowners are contacted by different institutions for loan payments, and the homeown-
ers have no knowledge of who actually owns the note and is entitled to the payments.

FORECLOSURES

When a homeowner falls on hard times and cannot make payments, foreclosure action is initi-
ated, which can take as little as 120 days after the Notice of Default is recorded. Once initiated, a
homeowner’s only recourse to stave off foreclosure is to file a lawsuit. This is an expensive and
arduous proposition unavailable to most who find themselves in these circumstances. Given that
most homeowners are financially unable to retain legal counsel by the time they are faced with a
pending foreclosure, the loss of the family home is almost a certainty. In addition, the language
involved in these proceedings is technical and difficult to understand for most any layperson try-
ing to navigate through the daunting procedures involving foreclosure.

Lending institutions and loan servicers continue to face litigation from state and federal agencies
for industry abuses, including robo-signing. Robo-signing refers to the practice of signing deed
of trust assignments, satisfactions, and other home loan related documents in an assembly-line
fashion. It can mean someone forges an executive’s signature, a lower-level employee signs his
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or her own name with a fake title, or notary procedures are not in compliance. Robo-signing of
foreclosure related documents (including Assignments of Deeds of Trust, Substitutions of
Trustee, Notices of Default, Notices of Trustee Sale, and
Trustee’s Deeds Upon Sale) serves to cover up the fact
that loan servicers and their agents cannot demonstrate
the facts required to conduct a lawful foreclosure. The
signature of an authorized bank or mortgage official on
these legal documents is supposed to guarantee that this
information is accurate. The recorded paper trail serves to ensure the legal chain of title on real
property and has been the backbone of U.S. property ownership for more than 300 years. In its
study of the current practice of not recording successive loan ownership interests, Harvard Law
School concluded, “For the first time in the history of the nation, there is no longer an authorita-
tive public record of interests in land in each county.” 5

If an unauthorized signer has executed legal documents at any time along the chain of title, over
numerous sales of a loan to different institutions, the sale can be voided. However, because As-
signments of Deeds of Trust are not required to be recorded, the homeowner may not know
whom to contact when seeking alternatives to foreclosure, because the paper trail is not avail-
able. If the Trust Deed Assignments were available for inspection and review, robo-signing could
be exposed and homeowners could be able to act appropriately. The MCCGJ learned that often
Monterey County Assignments of Deeds of Trust are not recorded until after the foreclosure sale
has taken place, further confusing the homeowner and disregarding the protection of trans-
parency on the public record.6

The April 17, 2015 Amicus Brief of the California Attorney General, cited above, explains the
dilemma:

[T]he identity of the party having authority to foreclose on a homeowner matters.
For example, if an invalid assignment had not occurred, the original lender may
have exercised more leniency with missed payments or worked out a loan modifi-
cation plan with the homeowner. And as described above, foreclosures have
moved at an unprecedented pace in recent years. It is possible that another lender
would have engaged in a slower process that would have given the homeowner
more time to improve his financial situation or seek other alternatives to avoid
foreclosure. … Although a plaintiff need not allege such facts [of defendants’ de-
ceptive practices] (which would, in many cases, be difficult if not impossible for
the plaintiff to do without knowing the inner-workings of various banking institu-
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For	
  the	
  first	
  9me	
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5 Max Weinstein, Melanie Leslie, David J. Reiss, Joseph W. Singer, and Rebecca Tushnet. “MERS Liti-
gation—Brief Of Amicus Curiae The Legal Services Center of Harvard Law School And Law Professors
in Support of The Appellee, Montgomery County, Pennsylvania, Recorder Of Deeds, No. 14-4315”
2015 pg 35

6 California Civil Code section 2932.5 provides that “Where a power to sell real property is given to a
mortgagee, or other encumbrancer, in an instrument intended to secure the payment of money, the
power is part of the security and vests in any person who by assignment becomes entitled to payment
of the money secured by the instrument. The power of sale may be exercised by the assignee if the as-
signment is duly acknowledged and recorded.” (Italics added for emphasis.)



tions), these examples demonstrate that being foreclosed on by the wrong party
can result in tangible harm.

Brief for the California Attorney General as Amicus
Curiae, page 15, Tsvetana Yvanova v. New Century
Mortgage et al. (2015) Case No. S218973

RECORDERS’ LEGAL PROTECTIONS

The MCCGJ understands that the Monterey County Recorder’s Office is working within its man-
date in recording papers presented to it that appear to be facially valid, pursuant to Government
Code section 27201, et seq.. However, upon a preliminary inspection by a forensic document ex-
aminer, it was noted that these papers evidence numerous defects which are highly suspect and
cast doubt on their validity and violate the public trust.

AUDITS EXPOSE VIOLATIONS

MCCGJ consulted with Marie McDonnell, a mortgage fraud and forensic analyst and certified
fraud examiner with McDonnell Property Analytics, who has performed numerous audits expos-
ing violations similar to those identified by her in the public records of Monterey County. Her
preliminary findings identified the following:

You have robo-signers galore; fraudulent assignments; unauthorized substitutions of
trustee; MERS fraud; and a host of violations of California statutes.

McDonnell, Marie. Letter to MCCGJ. 17 January 2015. TS.

In her expert opinion:

Innumerable negative externalities result from this errant behavior, e.g., due process vio-
lations; wrongful foreclosure; wrongful displacement and homelessness; clouded and un-
marketable titles; uncertainty in real estate transactions; devaluation in property values;
erosion of the tax base; social unrest; undue burdens on social services and welfare pro-
grams; increased crime; vacancies; neighborhood blight, etc. the price of which is paid at
the local level.

McDonnell, Marie. Letter to MCCGJ. 10 February 2015. TS.

The problems addressed in this report are not limited to Monterey County. In fact they occur
throughout California and the United States. 

The Guilford County, North Carolina, Register of Deeds, Jeff L. Thigpen, filed a lawsuit in 2012
seeking to clean up ‘the mess’ in the County’s property records registry which was blamed on
fraudulently executed mortgage documents. He ultimately failed to prevail for lack of standing
on behalf of Guilford County residents, but his arguments could be used by individuals person-
ally affected by those recorded documents.

John L. O’Brien, Jr., the Register of Deeds for the Southern Essex District Registry of Deeds in
Salem, Massachusetts, engaged Marie McDonnell to produce the Forensic Examination of Essex
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Southern District Registry in 2011.7 From that cooperative effort, a list of known robo-signers
was created (see Appendix A.) Some of those listed robo-signers were found in Monterey County
land records (see Appendix B).

In February 2012 the Office of the Assessor-Recorder for San Francisco County, Phil Ting, pub-
lished an independent audit called Foreclosure in California: A Crisis of Compliance. That audit
found that 84% of the foreclosure files contained at least one clear legal filing violation and more
than 66% contained multiple violations.8

These audits all addressed various aspects of county recording practices and the implications of
numerous improprieties found throughout the process. Chain of title must be unbroken in order
to ensure integrity and transparency in the land records system. It is the viewpoint of the MCCGJ
that an audit of Monterey County land title records would uncover similar problems in its
recorded documents. If handled proactively, best practices at the county, state and national levels
can be established to ensure public trust in our land records system.

REAL ESTATE FRAUD PROSECUTION TRUST FUND

California Government Code section 27388 provides for a Real Estate Fraud Prosecution Trust
Fund to be financed by fees, up to $10 per document, charged for recording documents that do
not require a documentary transfer tax (including Assignments of Deeds of Trust, Substitutions
of Trustee, Notices of Default, Notices of Trustee Sale, and some Trustee’s Deeds Upon Sale).9
Monterey County now charges $9 per such document upon recording. Real Estate Fraud Prose-
cution Trust Fund money is earmarked for investigation and prosecution of real estate fraud. In
its 2014 Annual Real Estate Report to the Board of Supervisors, the Monterey County District
Attorney’s Office reported that there was $508,188 in the Trust Fund for such purposes, and that
it spent $446,514 in such investigative and prosecutorial activities. In that same year (2014), its
actions recovered approximately $180,000 in penalties, restitution, and costs for the County and
its affected citizens.

The County Board of Supervisors can, upon adoption of a resolution, raise the Trust Fund fee to
$10 per document if the District Attorney sees fit and deems an increase is necessary. The moti-
vation for doing so would be to more vigorously “fund programs to enhance the capacity of local
police and prosecutors to deter, investigate, and prosecute real estate fraud crimes” (Government
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7 In an effort to mitigate these problems, Southern Essex District Registry of Deeds has taken upon itself
the task of notifying citizens that they will submit copies of documents of concern to the State’s Attor-
ney General’s office to determine if there is a possible violation of Crime Against Property Statute—
MGL Chapter 266, Section 35A (b) (4) to ensure the integrity of the land recordation system. They also
support citizens by supplying an affidavit that must account for accurate signatures before they can be
processed (Appendix C).

8 This work was referenced in Max Weinstein, Melanie Leslie, David J. Reiss, Joseph W. Singer, and
Rebecca Tushnet. “MERS Litigation – Brief Of Amicus Curiae The Legal Services Center of Harvard
Law School And Law Professors in Support of The Appellee, Montgomery County, Pennsylvania,
Recorder Of Deeds, No. 14-4315” 2015.

9 To make matters worse, the very abusers of the system who assign the beneficial interest in a loan
without notice to the homeowner do not contribute to the California Real Estate Fraud Prosecution
Trust Fund, because they are not required to record their Assignments which would otherwise provide
needed revenue to the County to investigate and deter those abuses



Code section 27388(b)), and would offset the cost of an audit of Monterey County land records.
The law states that, “The intent of the legislature in enacting this section is to have an impact on
real estate fraud involving the largest number of victims” (Government Code section 27388(f)).

From its inquiries and investigation, the MCCGJ found that this topic deserves more attention
than it has received. The MCCGJ has determined the need to hire a real estate forensic examina-
tion expert to work in collaboration with the District Attorney’s Office to identify fraudulent ele-
ments of foreclosure documents that would be necessary to lead to successful prosecutions in
Monterey County.

INCREASING AWARENESS AND COMMUNICATION

Awareness of this issue and pressure to motivate change could start by simply talking about it. It
was discovered that the Monterey County District Attorney’s Office participates in at least two
discussion groups that could facilitate sharing concerns about these issues: the newly forming
Tri-County Task Force including Santa Cruz, San Benito and Monterey Counties’ District Attor-
neys’ Offices, and the California Consumer Protection, Northern (“Berkeley”) Roundtable group,
comprised of lawyers, realtors, lenders, and other parties to real estate transactions.

The San Francisco Recorder’s office has instituted a referral website, HomeownershipSF.org, in
San Francisco as a support for citizens of the city and county to seek help in negotiating the po-
tential problems confronting homeowners faced with foreclosure. The Monterey County District
Attorney’s website has a link to Real Estate Fraud as they do for several other topics. This new
link should make it easier for the public to access a means of communicating similar real estate
concerns. ( http://www.co.monterey.ca.us/da/real-estate-fraud.htm ).

FINDINGS

F1. Monterey County land records contain robo-signatures.

F2. Monterey County has no system in place to identify robo-signatures.

F3. Monterey County Recorder’s Office is mandated to record all documents that appear valid
on their face.

F4. Monterey County collects $9 per document not requiring a documentary transfer tax for
the Real Estate Fraud Prosecution Trust Fund.

F5. California Penal Code section115.5 provides for statutory penalties up to $75,000 per inci-
dent of proven real estate fraud.

F6. Real estate fraud concerns can be shared locally and statewide by the District Attorney’s
Office participation in legal network groups.

F7. Audits have spurred other states and counties to aggressively pursue and protect their resi-
dents against Real Estate Fraud.

F8. Monterey County District Attorney’s Prosecution Fraud website does list a Real Estate
Fraud Division: http://www.co.monterey.ca.us/da/real-estate-fraud.htm. 
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RECOMMENDATIONS
R1. Monterey County District Attorney’s Office use its Real Estate Fraud Prosecution Trust

Fund budget to immediately consult with a Certified Mortgage Fraud and Forensic Docu-
ment Analyst to begin a land records audit.

R2. Monterey County District Attorney’s Office pursue an increase for the Real Estate Fraud
Prosecution Trust Fund fee to $10 per document, if needed, to fund the cost of a forensic
examination.

R3. Monterey County District Attorney’s Office, in cooperation with the Monterey County
Recorder’s Office, immediately create/obtain a current list of known robo-signers.

R4. Monterey County District Attorney, in cooperation with Monterey County Recorder, iden-
tify and refer documents signed by known robo-signers to the Monterey County District
Attorney’s Office Real Estate Fraud Division for investigation.

R5. Monterey County District Attorney’s Office research other jurisdictions’ developing best
practices that can be adapted to Monterey County to ensure land record documents are fac-
tually valid.

R6. The Monterey County District Attorney’s Office inform the developing Tri-County Task
Force and the California Consumer Protection, Northern (“Berkeley”) Roundtable group
about issues in land records at their next meetings.

R7. Update the Monterey County District Attorney’s website to provide resources to home-
owners and reflect changes in law and procedures regarding suspected fraud in land
records.

RESPONSES REQUIRED

Pursuant to Penal Code § 933.05, the MCCGJ requests responses to all Findings and Recommen-
dations R2 and R3 from the following governing body:

• Monterey County Board of Supervisors

Pursuant to Penal Code § 933.05, the MCCGJ requests responses to all Findings and Recommen-
dations from the following elected officials:

• Monterey County District Attorney
• Monterey County Assessor/County Clerk/Recorder (R3 and R4 only)
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Appendices A and B are a list of known robo-signer and just a few Monterey County land
records with these robo-signers. The names on the list and their signatures are circled.
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Appendix A, Page 1
This document was generated for Southern Essex District Registry of Deeds

and can be found at: 
http://dtc-systems.net/2012/01/southern-essex-registry-deeds-robo-signers-list/
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